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MVEMORANDUM OPI NI ON

GOLDBERG, Special Trial Judge: Respondent determ ned

deficiencies in petitioner’s Federal incone taxes and additions
to tax in the follow ng anounts for the foll ow ng taxabl e years:

Additions to Tax

Year Defi ci ency Sec. 6651(a) (1) Sec. 6651(a)(2) Sec. 6654(a)

1994 $4, 549 $1, 023. 52 $1, 023. 52 $234. 38
1995 2, 869 645. 52 473. 38 156. 62
1996 3, 344 752. 40 351.12 180. 06



Unl ess otherw se indicated, section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

After concessions by the parties,! the sole issue for
deci sion is whether paynents petitioner received for nursing and
attendant care services she provided to her permanently disabl ed
husband nust be included in petitioner’s gross incone for the
1994, 1995, and 1996 taxable years.

This case was submtted fully stipulated pursuant to Rule

122. The stipulation of facts and the attached exhibits are

! Petitioner concedes that she received the foll ow ng
anmounts which are includable in gross income for 1994: (1)
Ganbl i ng wi nni ngs of $3,700; (2) patronage dividends of $1, 026;
and (3) pensions/annuities of $1,266. Petitioner also concedes
that she received the followi ng amounts which are includable in
gross income for 1995: (1) Patronage dividends of $320; and (2)
pensi ons/ annui ti es of $504.

Respondent nakes the follow ng concessions: (1) That only
$1, 266 of the $2,532 petitioner received fromthe Social Security
Adm nistration is includable in gross incone for 1994; (2) for
the 1995 taxable year, that petitioner is not required to include
in gross inconme $300 of the paynents reported as paid to
petitioner by Healthcare Corp. and that only $504 of the $1, 968
petitioner received fromthe Social Security Admnistration is
i ncludable in gross income; (3) that petitioner and M. Baldw n
were married during the years in issue and are therefore entitled
to married, filing jointly status for the 1994, 1995, and 1996
taxabl e years; (4) that petitioner’s son, Floyd, was a dependent
of petitioner and M. Baldwi n during the 1994 and 1995 taxabl e
years and that petitioner’s children, Enma and Sam were
dependents of petitioner and M. Baldw n during the 1994, 1995,
and 1996 taxable years; and (5) that petitioner is not |iable for
the additions to tax pursuant to secs. 6651(a)(1), (2), and
6654(a) .
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i ncorporated herein by this reference. At the tine of filing the
petition, petitioner resided in Renmus, M chigan.

Petitioner has been married to Tony L. Baldwin (M. Bal dw n)
for nore than 30 years, including the years in issue. They have
7 children fromtheir marriage. M. Baldwi n has been an enpl oyee
of CGeneral Mdtors Conpany, Buick Division (GW since 1965,
working for the first 10-1/2 years in GMs foundry w thout
difficulty. 1t was not until after automation elimnated his
per manent position, requiring M. Baldwin to nove fromjob
assignnment to job assignnment, that M. Baldwi n began to
experience enotional problens. These enotional problens
progressively worsened through late 1975 to early 1976.

Begi nning in 1976, M. Baldw n sought nedical and psychiatric
hel p fromvarious doctors and hospitals. Throughout 1976 to
1979, M. Baldw n took nedical |eave fromhis position at GV
ranging froma few weeks to a few nonths at a tinme. In late
1976, M. Bal dwi n was di agnosed with paranoi d schi zophreni a by
his attending physician. M. Baldwin retired from GM on total
and permanent disability on June 1, 1979.

On August 27, 1980, M. Baldwin filed a claimfor worker’s
conpensation benefits against GMfor work-related injuries and
for total and pernmanent disability on a psychiatric basis. M.

Baldwin filed an anended cl ai mon Cctober 21, 1980. Both cl ai ns
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were denied by an adm nistrative | aw judge, and M. Bal dw n
appeal ed t he deci si on.

On April 14, 1987, the Wrker’s Conpensati on Appeal s Board
(Appeal s Board) reversed the decision of the adm nistrative | aw
judge and found that M. Baldwi n suffered froma work-rel ated
disability and was totally and permanently di sabl ed because of a
mental incapacity resulting fromhis enploynent wwth GM  The
Appeal s Board determned M. Baldwin's date of injury was June 7,
1978. Consequently, the Appeals Board ordered that M. Bal dw n
recei ve conpensation from October 27, 1978, pursuant to the
M chigan Worker’'s Disability Conpensation Act, Mch. Conp. Laws
section 418.315(1) (1985) (Mchigan Act). The Appeals Board
deci sion did not address attendant care expenses.

During the beginning of M. Baldw n’s enotional and nent al
probl ens, petitioner worked part-tinme but for no appreciable
period of tinme. Beginning in 1980 and conti nuing through the
years in issue, petitioner provided attendant and nursing care
for M. Baldwin, which required nore of her tinme as his synptons
wor sened. Though petitioner is neither a registered nor a
licensed practical nurse, she was able to care for M. Baldw n
by: (1) Adm nistering nedication; (2) watching for early warning
signs of paranoia, depression, or behavioral changes; (3)
monitoring his sleep patterns; (4) ensuring that he did not drink

al cohol i c beverages; (5) taking himto the doctor; and (6)
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generally followng the directions of M. Baldw n's doctors and
nurses. Petitioner also took care of their 7 children and
managed their small farm when she was not attending to her
husband’ s nedi cal needs.

On May 3, 1988, M. Baldwin nade a witten claimfor
expenses relating to nursing and attendant care provided by
petitioner from 1980 onward pursuant to the Mchigan Act. In
Decenber of 1989, a magistrate of the M chigan Bureau of Wrker’s
Di sability Conpensation found that petitioner provided attendant
and nursing care to M. Baldwi n as defined under the M chigan Act
and awarded petitioner reinbursenent for services rendered. The
magi strate’s award provided that petitioner was entitled to be
rei nbursed in an anount equal to $8 per hour for 12 hours a day
and $12 an hour for hours in excess of 40 hours per week.? The
magi strate estimated that petitioner spent 12 hours per day
providing care for M. Baldwin and held that the hourly rates and
nunber of hours per week shall be payable until further notice.
Both M. Bal dwi n and GV appeal ed t he deci si on.

The Worker’s Conpensation Appell ate Conm ssioner of the
State of M chigan (Appellate Conm ssioner), upheld the

magi strate’ s deci si on except that the Appellate Comm ssioner

2 For care provided after July 30, 1985, petitioner’s
reinbursable time was imted to 56 hours per week. M ch. Conp.
Laws section 418.315(1) (1985).
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nodi fied the date on which paynent for attendant and nursing care
services woul d begin and held that petitioner would receive
paynment for services rendered from Septenber 19, 1981, and not
from 1980 as ordered by the nmmgi strate.?

During the years in issue, petitioner received attendant and
nursing care paynents at a rate of $2,218.67 per nonth from GV s
i nsurance carrier, Healthcare Conpare Corporation* (Healthcare)
for a total of $26,624, $24,405,° and $28, 842 during 1994, 1995,
and 1996, respectively, pursuant to the Appellate Conm ssioner’s
order. During 1994, 1995, and 1996, petitioner received 12
paynments, 11 paynents, and 13 paynents, respectively. Al
paynments received from Heal thcare were nade payable to petitioner
solely in her nane.

In 1995, Healthcare began reporting the paynents it nmade to
petitioner to the Internal Revenue Service (IRS) as “nedical
paynments” by issuing Form 1099 to petitioner. According to
petitioner, Healthcare's reports to the IRS were inconsistent

Wi th previous representations made by Heal thcare’s predecessor

3 Baldwin v. GMC, 5 MWCLR par. 1014 (M ch. Wrkers
Conmp. App. Comm., 1992).

4 Heal t hcare Conpare Corp. is currently naned First
Heal t h.
5 Though the notice of deficiency for 1995 states that

Heal thcare reported to the Internal Revenue Service paynents to
petitioner of $24,705 for the 1995 taxable year, the parties
stipulated that petitioner received paynents from Heal thcare in
t he amount of $24,405 in 1995.
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corporation which allegedly told her that the attendant and
nursing care paynents were not includable in petitioner’s gross
incone and did not require the issuance of a Form 1099.

I n separate notices of deficiency for the 1994, 1995, and
1996 taxabl e years, respondent determ ned that the paynents
petitioner received fromHealthcare were properly includable in
petitioner’s gross incone. Petitioner did not file her Federal
incone tax returns for each year in issue prior to the nmailing of
the notice of deficiency for the specific year.

It is petitioner’s contention that the paynments from
Heal t hcare are excludable from her gross incone because it is
consi dered conpensation for personal injuries, as permtted under
section 104(a)(1). 1In the alternative, petitioner argues that
t he paynents she received under the M chigan worker’s
conpensation order are a direct result of M. Baldw n's personal
injury arising out of his course of enploynment with GM
Therefore, the reinbursenent would |ikew se not be includable in
her gross incone for the years in issue.

Respondent contends that Healthcare’s paynents awarded to
petitioner under the M chigan Act were not received on account of
personal injuries or sickness of the petitioner as required under
section 104(a)(1). Instead, the paynents were conpensation to a
famlial attendant-care provider for services provided to a

di sabl ed forner enployee. Therefore, the paynents are not
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excl udable frompetitioner’s gross inconme under section
104(a)(1). We agree with respondent.

Section 61(a) broadly defines gross incone as “all incone
from what ever source derived”. Conpensation for services is
expressly included within this broad definition. See sec.
61(a)(1).

Under section 104(a)(1l), amounts received as worker’s
conpensation are excluded fromgross incone. However, the Court
has held that “statutes granting tax exenptions shoul d be

strictly construed.” Kane v. United States, 43 F.3d 1446, 1449

(Fed. Cir. 1994); see Conm ssioner v. Jacobson, 336 U S. 28, 39

(1949). A taxpayer seeking a deduction or exclusion from gross
i ncone “nust be able to point to an applicable statute and show

that he cones within its terns.” New Colonial lIce Co. V.

Hel vering, 292 U. S. 435, 440 (1934).

Section 104(a)(1) excludes fromgross incone “anounts
recei ved under worknmen's conpensation acts as conpensation for
personal injuries or sickness”. Section 1.104-1(b), Inconme Tax
Regs., includes anobunts received by an enpl oyee “under a statute
in the nature of a worknmen' s conpensation act which provides
conpensation to enpl oyees for personal injuries or sickness
incurred in the course of enploynent.” Therefore, in order to
resolve this matter, we nmust consider the rel evant provisions of

t he worker’s conpensati on act under M chigan | aw and determ ne
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the reason why the paynents are paid. See Gvens V.

Conmi ssi oner, 90 T.C. 1145, 1148, 1152 (1988); Dyer v.

Comm ssioner, 71 T.C. 560, 562 (1979).

In this case, the paynments received by petitioner for
attendant and nursing care services rendered to her husband were
paid under a claimfiled by M. Baldwin with the M chigan Bureau
of Worker’s Disability Conpensation pursuant to the M chigan Act.
The section provides, in part, that:

The enpl oyer shall furnish, or cause to be

furni shed, to an enpl oyee who receives a

personal injury arising out of and in the

course of enploynent, reasonabl e nedi cal

surgical, and hospital services and

medi ci nes, or other attendance or treatnent

recogni zed by the laws of this state as

| egal , when they are needed...Attendant or

nursing care shall not be ordered in excess

of 56 hours per week if the care is to be

provi ded by the enpl oyee’s spouse, brother,

sister, child, parent or any conbi nation of

t hese persons.
This statute requires enployers to furnish “reasonabl e nedi cal”
or “other attendance or treatnment” services to a disabled
enpl oyee as they are “needed”. In holding that petitioner was
entitled to paynent for attendant and nursing care, the Appellate
Commi ssi oner considered the type of particul ar services rendered
by petitioner, the nunber of hours of day petitioner provided
t hose services, and the value of such services. Petitioner’s
services to M. Baldwin clearly falls under this statute as

exhibited in the Appellate Comm ssioner’s order.
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The M chi gan Suprene Court has addressed the nature and
pur pose of the paynents nmade under this statute in Kushay v.

Sexton Dairy Co., 228 N.W2d 205 (Mch. 1975). |In Kushay, the

Court found that where the wife of a disabled husband, who becane
totally and permanently disabl ed, performed services of attendant
care under the statute, the enployer has a “duty to conpensate
hi m or her as the person who discharges the enployer’s duty to
provide them” |[d. at 74. |f services are rendered as provided
by the statute, by the spouse or a third party, the enployer has
an obligation to pay for them |d. at 74. Also, in Dunaj v.
Harry Becker Co., 217 N.W2d 397, 399-400 (Mch. C. App. 1974),

the Court of Appeals of M chigan held that nedical services

provided by a claimant’s wife were “conpensable to the sane

extent as they would be if the services had been rendered by
sonmeone other than the wife.”

In order to receive paynents as an attendant-care provider
petitioner had to provide attendant and nursing care services to
her husband. Likew se, GV was under an obligation to furnish
paynments for attendant and nursing care services rendered by
petitioner or a third party.

This Court has addressed a simlar issue in Bannon v.

Commi ssioner, 99 T.C. 59 (1992), where a California statute

al l oned taxpayer to receive welfare benefits for providing

nonnedi cal care to her disabled adult daughter, the recipient of
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the wel fare paynments. The Court found that taxpayer’s daughter
enpl oyed taxpayer to provide services, that paynents were
di sbursed in the nane of the disabled daughter during the first
hal f of the year under an advance paynent nethod, whereas,
paynments were directly disbursed to petitioner-health care
provi der and the other provider, during the last half of the
year. At all tinmes during the year in issue, the agency
di sbursing the funds consi dered the di sabl ed daughter as the
reci pient of the benefits and the enpl oyer of the care providers.
Therefore, the paynents were includable in the taxpayer’s gross
i ncone as conpensation. See id. at 66.

Moreover, petitioner’s case is alnost identical to the facts

in Gldman v. United States, 79 F. Supp. 2d 1356 (N.D. Ga. 1998),

affd. per curiamw thout published opinion 196 F.3d 1262 (11th
Cr. 1999). In Gldman, Ms. CGoldnman received rei mbursenent
under a simlar Florida statute for providing attendant care to
her fully disabled husband. Ms. Goldnman did not include anmounts
received for services on their joint return because she argued

t he paynments were fully excludabl e under section 104(a)(1). 1In a
refund action, the U S D strict Court for the Northern District
of CGeorgia, applying Florida |law, found that an award of
attendant-care services for care given by taxpayer was properly

i ncluded in gross incone as conpensation for services under the

doctrine of anticipatory assignnent. The Court held that the
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fact that checks were received in M. Goldman’s nane fromthe
enpl oyer’s insurance carrier did not necessitate exclusion under
section 104(a)(1l). The true earner was Ms. CGoldnman for the
servi ces she provided to her disabled husband under the statute.

Clearly, in this case, petitioner is not the intended
reci pient of anounts received under a worknmen’ s conpensati on act
as specified in section 104(a)(1). There is no gquestion that
anounts received by M. Baldwin fromthe worknen' s conpensati on
award falls under the section 104(a)(1l) exclusion from gross
i ncone.

However, because the paynents to petitioner were for
attendant and nursing care services rendered by petitioner to M.
Bal dwi n, the anmounts paid to petitioner do not constitute anounts
“recei ved under worknen's conpensation acts as conpensation for
personal injuries or sickness” pursuant to section 104(a)(1) or
anounts recei ved by an enpl oyee “under a statute in the nature of
a worknmen’s conpensation act” pursuant to section 1.104-1(b),

I ncome Tax Regs. Petitioner received anounts from GM as
conpensation for services rendered, albeit to her husband, as an
attendant-care provider. The source of her inconme is derived
froma separate State statute for assistance as an attendant-care
provi der and does not arise fromthe sanme worknmen’ s conpensation
statute which awarded M. Baldwi n’s worknen’s conpensati on

benefits. The paynents herein are conpensation for attendant and
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nursing care services rendered to an individual who is receiving
disability paynents. Respondent is sustained on this issue.

In the alternative, petitioner apparently contends that the
paynments for the years in issue should be excludable from gross
i nconme because of a prior representation from Healthcare's
predecessor corporation. Though Heal thcare’ s predecessor
corporation may have nmade representations that the paynents
recei ved by petitioner were not includable in gross inconme, the
prior representation is irrelevant as to whether the paynents are
i ncludable in gross inconme for the years in issue.

Finally, petitioner’s counsel in Petitioner’s Qpening Brief
contends for the first tinme that the paynments from Heal thcare are
excl udable frompetitioner’s gross inconme for the years in issue
as anmounts received pursuant to an insurance plan under section
105(b) .

Respondent contends that because the applicability of
section 105(b) was not raised until Petitioner’s Opening Brief,
the record is devoid of any evidence regardi ng whet her or not
section 105(b) is applicable in this case.

The rule that a party may not raise a new issue on brief is
not absolute, but it is founded upon the determ nation as to
whet her consi derations of surprise and prejudice require that a
party be protected fromhaving to face a bel ated confrontation

whi ch precludes or limts that party's opportunity to present
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pertinent evidence. See Ware v. Conmm ssioner, 92 T.C 1267, 1268

(1989), affd. 906 F.2d 62 (2d Cir. 1990).

Though petitioner has failed to establish in the record
before us that the M chigan Wrker’s Conpensation Act qualifies
as “an accident and health plan” as defined in section 105(e),
and has further failed to establish that the paynents she
received from Heal thcare are “anpbunts received by an enpl oyee”
pursuant to section 105(a), the issue can be deci ded based solely
on the | anguage of the relevant statute, and we shall therefore
all ow petitioner to argue her reliance on section 105 in her
brief.

Petitioner’s contention that her paynents are excl udable
fromgross income for the years in issue pursuant to section
105(b) is not supported by the | anguage of section 105. Section
105(a) excludes certain “anmounts received by an enpl oyee” from
gross incone and section 105(b) excludes “anmpunts referred to in
subsection (a) if such anmounts are paid, directly or indirectly,
to the taxpayer to reinburse the taxpayer” for incurred nedical
expenses. Section 105 concerns the tax treatnent of the enpl oyee
and not the attendant-care provider. Petitioner in this case is
clearly not a taxpayer being reinbursed for nedical expenses but
an attendant-care provider being paid for services rendered to

such a taxpayer
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We agree with respondent’s contention that the paynments to
petitioner were received by petitioner in her role as a care
provider to M. Baldw n and that she was required to provide
attendant and nursing care in order to receive the paynents as
conpensation for services rendered to M. Baldw n. Although we
are synpathetic with petitioner’s circunstances, we are
constrained by the Mchigan statute and pertinent caselaw in
defining petitioner’s inconme for attendant-care services to her
husband as conpensation. The paynents are therefore includable
in petitioner’s gross inconme for the years in issue as
conpensation for the attendant and nursing care services she
provided to M. Bal dw n.

Upon the basis of the record, we therefore hold that the
paynments to petitioner from Healthcare are includable in her
gross incone for the years in issue.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




